IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL ROCKWELL . : ClVIL ACTI ON

Plaintiff, : 98- CV- 2204
V. :

ALLEGHENY HEALTH, EDUCATI ON

& RESEARCH FOUNDATI ON and

GLORIA F. DONNELLY,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. SEPTEMBER , 1998

Plaintiff, Paul Rockwell ("Plaintiff" or "Rockwell"), has
brought this action agai nst Defendants, Allegheny Health,
Educati on and Research Foundation ("the Foundation"), under Count
| for violation of Title VII of the Gvil R ghts Act of 1964, 42
US. C 8 2000(e), and Doria F. Donnelly ("Defendant" or
"Donnel I y") under Count Il for defamation pursuant to 42 Pa.
Cons. Stat. 8§ 8343. Before this Court is Defendant Donnelly’s
Motion to Dismiss Count Il pursuant to Fed. R GCv. P. 12(b)(6).
For the follow ng reasons, the notion is deni ed.

Backgr ound

Plaintiff alleges the following facts. Plaintiff was
enpl oyed by the Foundation on and off from March 1993 t hrough
March 7, 1997. Hi s |ast assignnent was as an adnministrative
assistant in the School of Nursing. Plaintiff was the only nale

in a support staff position, and throughout his enpl oynent was



treated differently than simlarly situated femal e enpl oyees by,
but not limted to, the support staff Manager and the Defendant,
Dean of the school, Dr. doria F. Donnelly.

Plaintiff continually rejected sexual advances by the
support staff Manager. As a result, the support staff Manager
attenpted to damage his reputation anong co-enpl oyees and
supervisors. In spite of these efforts, his two direct
supervi sors gave himexceptional ratings for his job performance.
They defused attenpts by the support staff Manager to have the
Plaintiff dismssed, making it clear that they viewed himas a
val uabl e enpl oyee and woul d not support any all egations agai nst
him It was at this time that the Defendant, Dr. Donnelly, was
appoi nted as the new Dean.

After an initial period where the Defendant recognized
Plaintiff’'s strong work performance, Plaintiff experienced
several career setbacks, coinciding wwth a non-stop canpai gn by
t he support staff Manager to convince the Defendant to term nate
him For exanple, because of treatnent for Hodgkin's D sease,
Plaintiff occasionally m ssed work. Both the support staff
Manager and the Defendant questioned these absences. H's two
di rect Supervisors maintained that Plaintiff’s record of
attendance was justified. It followed that the Supervisors
becane increasingly subject to questioning, verbal attacks and
retaliation for their support of Plaintiff. During this period,
Plaintiff filed several internal conplaints claimng he was the

subject of discrimnatory m sconduct. Plaintiff also filed a
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conpl ai nt with Phil adel phia Comm ssion on Human Rel ati ons ( PCHR)
The Defendant ignored the concerns Plaintiff raised in his
conpl ai nts.

During a neeting with Plaintiff’s two direct Supervisors to
di scuss Plaintiff’s conplaint filed wwth the PCHR the Defendant
stated that Plaintiff was “sick” and “vindictive,” inplied that
he was having an inappropriate affair with one of the
Supervi sors, and accused himof abusing his sick tine and tine
off. The two direct Supervisors disputed the Defendant’s
assertions and one of them becane so traumatized by the conti nual
attacks that she took a | eave of absence.

As a result of continued discrimnation and retaliation
against the Plaintiff with the specific intent of forcing his
resignation, Plaintiff resigned fromhis enploynment with the
Foundat i on.

Di scussi on

A. Standards for Fed. R Cv. P. 12(b)(6) Mbtions

In considering a Fed. R Civ. P. 12(b)(6) notion, the court
nmust accept as true the facts alleged in the conplaint and al
reasonabl e i nferences that can be drawn fromthose facts after
construing themin the light nost favorable to the non-novant.

Pearson v. MIller, 988 F. Supp. 848, 852 (MD. Pa. 1997)(citing

Jordan v. Fox, Rothschild, OBrien, and Frankel, Inc., 20 F.3d

1250, 1261 (3d Cr. 1994)). Dy smssal is limted to those
i nstances where it is certain that no relief could be granted

under any set of facts that could be proved. Al exander v.
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Wit man, 114 F.3d 1392, 1398 (3d Cr. 1997).
B. Count 11: Defamation

To state a cause of action for defamation, a plaintiff has
the burden of proving (1) the defamatory character of the
comruni cation; (2) its publication by the defendant; (3) its
application to plaintiff; (4) the understanding by the recipient
of its defamatory neaning; (5) the understanding by the recipient
of it as intended to be applied to the plaintiff; (6) special
harmresulting to the plaintiff fromits publication; and (7)

abuse of any conditional privilege. Sabo v. Metropolitan Life

Ins. Co., 137 F.3d 185, 196 (3d Gr. 1998)(citing 42 Pa. Cons.
Stat. § 8343).

1. Def amat ory Character of Statenent

Plaintiff pleads that Defendant, Dr. Donnelly, stated that
he was “sick,” “vindictive,” involved in an inappropriate sexual
relationship wth his supervisor, and abused sick tinme and tine
off. (Pl.”s Conpl. at T 45.) By this notion, Defendant asserts
that the all eged statenents are not capable of a defamatory
meani ng and therefore not actionable. (Def.’s Mdit. Dismss at
2.) Under a 42 Pa. Cons. Stat. 8§ 8343 claim a plaintiff nust
pl ead the defamatory character of the comrunicati on being
al l eged. Sabo, 137 F.3d at 196. “Whether a statenent can
reasonably be construed as defamatory is a question of |aw for

the court to decide.” Lynch v. Borough of Anbler, 1996 W

283643, *6 (E.D. Pa. 1996); Winstein v. Bullick, 827 F. Supp.

1193, 1196 (E.D. Pa. 1993).



The court nust view the statenents in context and determ ne
whet her they were maliciously published and tended to bl acken a
person's reputation or to injure himin his business or

profession. Geen v. Mzner, 692 A 2d 169, 172 (Pa. Super.

1997); Baker v. lLafayette College, 516 Pa. 291, 296, 532 A 2d

399, 402 (1987)(citing Corabi v. Curtis Publishing Conpany, 441

Pa. 432, 441, 273 A 2d 899, 904 (1971)). Under Pennsylvania | aw,
the test to be applied in evaluating any statenent is the effect
the article is "fairly calculated to produce and the inpression

it would naturally engender in the m nds of the average persons

anong whomit is intended to circulate.” Gutnman v. Tico, 1998 W

306502, *6 (E.D. Pa. 1998); see also Wendler v. DePaul , 346 Pa.

Super. 479, 482, 499 A 2d 1101, 1103 (1985)(citing Corabi, 441
Pa. at 447).

The Defendant relies on Kryeski v. Schott d ass Techs., 426

Pa. Super. 105, 626 A . 2d 595 (1993) and Parano v. O Connor, 433

Pa. Super. 570, 641 A 2d 607 (1994) to show that the alleged
statenents, even if taken as true, are not capable of defamatory
meani ng. In Kryeski, 426 Pa. Super. at 117, the court found that
the Defendant’s statenents that Plaintiff was “crazy” and
“enotionally unstable” were not neant in the literal sense but
were no nore than vigorous epithets. However, the court’s

hol ding should be read narrowmy to apply to statenents inplying a

1

ment al disorder in a hyperbolic manner. In the present case,

! The Court in Kryeski, 426 Pa. Super. at 117, referred to
simlar statements that had not been found to rise to the | evel
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the all eged statenents taken as a whole are not consistent with
the types of expressions inplying nental deficiency nmeasured in
Kryeski .

In Parano, 433 Pa. Super. at 574, the court held that
statenents that Plaintiff was “uncooperative” and “less than
hel pful” were not overly offensive and did not rise to the |evel
of defamation. The statenents in the present case were nore
derogatory on their face and were nade froma superior to the
supervi sors of the Defendant, (Pl.'s Conpl. at  45), while in
Par ano, the statenents were nmade between individuals involved in
a business deal, 433 Pa. Super. at 573. In light of the
circunstances, the statenents in the instant case were
potentially highly offensive to the Plaintiff and therefore
beyond the |ine recognized by the Parano Court.

In Wendl er v. DePaul , 346 Pa. Super. at 482, the court ruled

that negative statenments nmade in the context of an
enpl oynent-rel ated report were not defamatory. ld. at 483.

Waile in Wendler the appellant's job performance was criticized,

of defamation: See Pease v. International Union of Operating
Eng’rs. Local 150, 208 IIl. App. 3d 863, 870, 153 Ill. Dec. 656,
661, 567 N.E. 2d 614, 619 (1991)(statenent to press concerning
the plaintiff: "He's dealing with half a deck, did you know
that? |1 think he's crazy."; court stated "Wrds that are nere
name calling or found to be rhetorical hyperbole or enployed only
in a |loose, figurative sense have been deened nonacti onabl e");
Bratt v. International Bus. Machs. Corp., 392 Mass. 508, 517, 467
N. E. 2d 126, 133 (1984)(courts have refused to hold defamatory on
face or defamatory at all an inputation of nental disorder which
is made in an oblique or hyperbolic manner).




the statenents were nmade in the context of appellee’ s position as
supervi sor and did not accuse the appellant of dishonesty or
anything simlar that would bl acken his reputation or expose him

to public hatred, contenpt, or ridicule. 1d. (citing Beckman v.

Dunn, 276 Pa. Super. 527, 533, 419 A 2d 583, 586 (1980)).

Rat her, the report was an eval uation of an enpl oynent incident
akin to opinion, which was supported by reference to facts of the
incident. Wendler, 346 Pa. Super. at 480-81.

In the present case, Dr. Donnelly and Rockwel|'s supervisors
met with the purpose of reviewmng the Plaintiff's conplaint filed
wi th the Phil adel phia Conm ssion on Human Rel ations, (Pl.'s
Conpl . at Y 43), rather than with the purpose of evaluating the
Plaintiff's work relative to a particular incident or performance
review as was done in Wendler, 346 Pa. Super. at 482. Therefore,
it is not clear whether the statenents were nade by Donnelly in
her capacity as the Plaintiff's superior and in the context of
eval uating his work performance. Furthernore, the Defendant’s
repeated assertions that Plaintiff abused tine off, even though
hi s Supervisor nmaintained that his tinme off was justified, (Pl."'s
Conpl . at 99 44-45), are accusatory, inplying inmoral and
di shonest behavior. These assertions cross the |ine established
in Wendler. 346 Pa. Super. at 483.

Mor eover, not all of Donnelly's statenents, as expressions
of opinion, are clearly founded on disclosed facts. A sinple
non-acti onabl e expressi on of opinion occurs when a person

expresses a comment as to another's conduct, qualifications or
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character after either stating the facts on which he bases his
opi ni on or when both parties to the comruni cati on know the facts

or assune their existence. Wlaginv. Smth, 1996 W. 745285, *3

(E.D. Pa. 1996) (citing Restatenent 2d Torts 8 566, comment b).
"Pure opinion" is based on disclosed facts and i s non-
actionable.? Opinion that is not based on disclosed facts is

"m xed opinion," conprising factual statenments that surpass nere

expressions of opinion.® "M xed opinion" inplies the existence

2 See Geen v. Mzner, 692 A 2d 169, 174 (Pa. Super. 1997):

Pennsyl vani a has adopted the Restatenent (Second) of
Torts. Section 566 states:

A defamat ory conmuni cation may consi st of a statenent
in the formof an opinion but a statenent of this nature
is actionable only if it inplies the allegation of
undi scl osed defamatory facts as the basis for the
opi ni on.

Rest at enent (Second) of Torts § 566.

Comment (c) of section 566 clarifies the distinction
bet ween a non-actionabl e "pure" opinion, and a
potentially actionable "m xed"” opinion. It states:

A sinpl e expression of opinion based on discl osed or
assunmed nondefamatory facts is not itself sufficient for
an action of defamation, no matter how unjustified and
unr easonabl e the opinion may be or how derogatory it is.
But an expression of opinion that is not based on
di scl osed or assuned facts and therefore inplies that
there are undi sclosed facts on which the opinion is
based, is treated differently. The difference lies in
the effect upon the recipient of the comunication. In
the first case, the communication itself indicates to him
that there is no defamatory factual statenent. 1In the
second, it does not, and if the recipient draws the
reasonabl e concl usion that the derogatory opinion
expressed in the comment nust have been based on
undi scl osed defamatory facts, the defendant is subject to
liability.

3 See supra note 2.



of undi sclosed facts and is therefore actionable. *

The Defendant and Plaintiff's supervisors knew that
Plaintiff filed internal and external conplaints concerning the
Defendant. (Pl.'s Conpl. at 1Y 32-34, 39-42, 44-45). These
di scl osed facts are sufficient to characterize Defendant's
statenents that Plaintiff is "sick"” and “vindictive” as

"S5 This is true no

expressions of non-actionable "pure opinion.
matter how derogatory or unreasonable the statenents may be in
regard to those facts. See Wlgin, 1996 W. 745285 at *3 (E. D
Pa. 1996) (statenents that plaintiff was a crook, cheated, and
was not trustworthy were based on disclosed facts in context of a
busi ness di spute between the parties); Beckman, 276 Pa. Super.
at 535-36 (plaintiff's continued efforts for nine years to appeal
Uni versity's decision to discontinue her Ph.D. studies founded
Def endant's statenment of opinion that she would act by "hook or
by crook" to have her situation officially re-reviewd); Par ano,
433 Pa. Super. at 575 (statenents that Plaintiff was adversari al,
| ess than hel pful, and uncooperative were non-actionabl e opinion
because they were based on sufficient disclosed facts: Plaintiff
woul d not return 21 tel ephone calls and was uncooperative in
providing information the firmneeded to fornul ate a proposal).
However, Defendant's suggestions that Plaintiff was having

an inappropriate sexual relationship and abused tine-off, (Pl."'s

“ld.
Id.
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Conpl . at 99 44-45), are expressions of actionable m xed opinion
according to Green, 692 A 2d at 174. Defendant's statenent that
Plaintiff's supervisor's "libido was up, and she wanted to act on
it,” (Pl."s Conpl. at T 45), inplying that Plaintiff was engaged
in an inappropriate sexual relationship, is not founded on any

di scl osed facts and suggests the presence of undi sclosed i nmoral
activity on the part of Plaintiff. Simlarly, Donnelly's
statenents that Plaintiff had a pattern of taking off Mndays and
Fridays to abuse his vacation tinme, (Pl.'s Conpl. at Y 44), are
al so not founded on disclosed facts and i nply undi scl osed

di shonest activity by the Plaintiff. See Geen, 692 A 2d at 174
(conclusive factual statenments declaring Plaintiff's activity as
being illegal surpasses nere expression of non-actionabl e opinion
and therefore inplies existence of undisclosed facts).

Based on the information before the court, the Supervisors
were apt to draw the reasonabl e conclusion that the derogatory
opi ni on expressed in the coment nust have been based on
undi scl osed defamatory facts, naking Def endant subject to
liability in accordance with G een, 692 A 2d at 174.

2. Under st andi ng Statenent to be Defamatory

The Defendant asserts that even if the remarks were
defamatory, they did not in fact deter the recipients from
dealing with the Plaintiff and, therefore, his defamation claim
must fail. (Def.'s Reply Br. at 2.) Under a 42 Pa. Cons. Stat.
§ 8343 claim the plaintiff need only plead that the recipient of

the all eged defamatory remarks understood their defamatory
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meani ng. Sabo, 137 F.3d at 196. See also Corabi v. Curtis

Publishing Co., 441 Pa. 432, 442, 273 A 2d 899, 904 (1971) (it

only nmust be determned first whether the communication is
capabl e of a defamatory neani ng, and second whether it was so

understood by the recipients) (enphasis added); Reichnman v.

Bureau of Affirmative Action, 536 F. Supp. 1149, 1180 (M D. Pa.

1982) (citing Corabi, 441 Pa. at 442.)

I n Rei chman, the defendant was accused of defam ng the
plaintiff through a conpany neno. 536 F. Supp. at 1180. The
reader of the neno, however, testified that he did not understand
the statenents as neaning to defane the plaintiff. 1d. The
court therefore ruled that the Plaintiff did not satisfy the
burden of proof in this respect. 1d.

Rei chman is distinguishable fromthe present case because
here it can be reasonably inferred fromthe pleadings that the
Plaintiff’s two direct Supervisors, privy to the defamatory
statenents, well understood their defamatory neaning. One of
Plaintiff's direct Supervisors becane so stressed as a result of
the pressure put on her to drop her support of the Plaintiff,
which in-part resulted fromthe defamatory remarks of the
Def endant, that she took a | eave of absence. (Pl.'s Conpl. at 1
47.) Furthernore, the Defendant inplied that the other direct
Supervi sor was involved in an inappropriate sexual relationship
wth the Plaintiff. 1d. at § 45 This was stated directly to
that particul ar supervisor, as well as the other supervisor. 1d.

It is therefore reasonable to conclude that the recipients of the

11



remar ks understood their defamatory neaning as applied to the
plaintiff, satisfying the rule set in Corabi, 441 Pa. at 442.
Whet her or not the statenents in fact deterred the direct
Supervisors fromdealing with the Plaintiff is not determ native
of this elenment of 42 Pa. Cons. Stat. 8 8343. Corabi, 441 Pa. at
442.

3. Special Harm from Def anatory St at enent

Al t hough under a 42 Pa. Cons. Stat. 8 8343 claimthe
plaintiff nust plead special harmresulting from publication of
defamatory remarks, Sabo, 137 F.3d at 196, a plaintiff in
Pennsyl vani a need not prove actual harmto his reputation in

order to recover, Simms v. Exeter Architectural Products, Inc.,

916 F. Supp. 432, 437 (MD. Pa. 1996). "The neaning of harm
enconpasses inpairnent of reputation and standing in the
communi ty, personal humliation, or nental anguish or suffering.”

ld. (quoting Gertz v. Robert Welch, Inc., 418 U S. 323, 350

(1974). "[The defaned party] may recover for any injury done to
his reputation and for any other injury of which the defamation

is the legal cause.” Sims, 916 F. Supp. at 437 (quoting Agriss
v. Roadway Express, Inc., 334 Pa. Super. 295, 328, 483 A 2d 456,

473 (1984)).

To be defamatory, it is not necessary that the comrunication
actually cause harmto another's reputation or deter third
persons from associating or dealing with him |Its character
depends upon its general tendency to have such an effect.

In a particular case it may not do so either (1) because the
other's reputation is so hopelessly bad or (2) so
unassail abl e that no words can affect it harnfully, or (3)
because of the lack of credibility of the defamer][.]
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Rest atenment of Torts § 559, comment d (1938)(enphasis

added) (cited in Valley Forge Plaza Assoc. v. Rosen Agency, Inc. ,

113 B.R 892, 905 (E.D. Pa. 1990) reversed on other grounds by
120 B.R 789 (E.D. Pa. 1990)); Corabi, 441 Pa. at 442.

In the instant case, if the Defendant’s remarks did not
actually harmthe Plaintiff's reputation in the eyes of the
Supervisors, it was because of the lack of credibility of the
def aner and not because they did not understand the defamatory
meani ng of the statenents. The Supervisors were continually
subj ected to pressure fromthe Defendant to drop their support of
the Plaintiff. (Pl.'s Conpl. at 91 43-45, 47.) The Supervisors
di sputed the Defendant’s statenments that the Plaintiff abused
time off. Id. at Y 45. The Supervisors were also verbally
attacked in a neeting for maintaining their support of the
Plaintiff and were so traumati zed that they consulted with the
Foundation's | egal departnment. [d. at Y 43.

It appears fromthe pleadings that any potential harm may
have been defused because the Supervisors discredited the
defaner, rather than their m sunderstandi ng any defamatory
meani ng. Thus, at the very mninmum the statenments produced
personal humliation, nmental anguish and suffering sufficient to
satisfy the harmelenment of 42 Pa. Cons. Stat. 8§ 8343 according
to Sims, 916 F. Supp. at 437.

4. Conditional Privileqge

Def endant argues that even if the statenents were

defamatory, they are subject to a conditional privilege. Under a
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42 Pa. Cons. Stat. 8 8343 claim liability does not reach

i ndi vidual s subject to conditional privilege, unless that
privilege is abused. Conmmunications are privileged when nade on
a proper occasion, froma proper notive, and in a proper nanner

Maier v. Maretti, 448 Pa. Super. 276, 285, 671 A .2d 701, 705

(1995)(citing Beckman, 276 Pa. Super. at 527). A publication is
conditionally privileged if the publisher reasonably believes
that the recipient shares a common interest in the subject matter

and is entitled to know. Daywalt v. Mointgonmery Hospital , 393 Pa.

Super. 118, 123, 573 A 2d 1116, 1118 (1990) (citing Restatenent
of Torts (2d) 8§ 596); Maier, 448 Pa. Super. at 285 (citing
Rankin v. Phillippe, 206 Pa. Super. 27, 211 A .2d 56 (1965)). A

conditional privilege is abused when the publication is actuated
by malice or negligence or is not consistent with the interests

related to the conditional privilege. See Mketic v. Baron, 450

Pa. Super. 91, 102, 675 A 2d 324, 329 (1996) (conplaint alleges
an abuse of privilege in a series of |egal conclusions, and
failed to denonstrate facts which woul d support a finding that
the publication was a result of nalice or inproper purpose);

Guardian Life Ins. Co. of Am v. Anerican Guardian Life Ins. Co. ,

943 F. Supp. 509, 527 (E.D. Pa. 1996) (in the context of a notion
to dismss, the pleadings nust allege facts which, if believed,
would allow a jury to conclude that the alleged defanmer acted
with malice).

In Daywalt v. Montgonery Hosp., the court held that a

supervi sor's communi cati on of her suspicions concerning
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plaintiff's alteration of her tinme card to the personnel director
and payroll departnment was privileged. 393 Pa. Super. 118, 123,
573 A 2d 1116, 1118 (1990). The court stated this privilege
applied to private communi cati ons anong enpl oyers regardi ng

di scharge and discipline. [1d. (citing Restatenent of Torts (2d)
8 604 comment c, paragraph 2). Further, the Plaintiff in Daywalt
utterly failed to neet his burden to show abuse of privil ege.

Id. at 124. The only evidence or allegation of abuse in the
record was a vague statenent in the conplaint that the defendant
"w ckedly intended" to cause appellant harm 1d. The present
case can be distinguished, however, in tw ways. First, the

ci rcunstance of the Defendant's remarks involved discussion of
Plaintiff's conplaint, rather than discharge and discipline. The
statenents are, therefore, not clearly consistent with the
interests related to a conditional privilege.

Second, Plaintiff has pled nunmerous facts denonstrating a
systematic and continuous pattern of activity by Donnelly to harm
hi s professional reputation that goes beyond the vague assertion
of malice in Daywalt, 393 Pa. Super. at 124. For exanple, the
repeated assertions that Plaintiff abused his tine-off regardl ess
of his supervisors insistence that his tinme-off was justified
denonstrates disregard for the truthful ness of the statenent.

See (PI.'s Conpl. at 919 44-45); see also Zerpol Corp. v. DM

Corp., 561 F. Supp. 404, 409 (E.D. Pa. 1983) (listing as fourth
el ement of trade libel claimthat "the publisher either knows

that the statenent is false or acts in reckless disregard of its
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truth or falsity").

Accordingly, Donnelly's alleged statenents to Plaintiff's
di rect supervisors were beyond the confines of any clains of
privilege, and therefore Plaintiff has sufficiently pled facts to
avoi d dism ssal pursuant to the conditional privilege el enent of
42 Pa. Cons. Stat. § 8343.

C. Concl usi on

An appropriate O der Foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL ROCKWELL . : CIVIL ACTI ON

Plaintiff, : 98- CV- 2204
V. :

ALLEGHENY HEALTH, EDUCATI ON

& RESEARCH FOUNDATI ON and

GLORI A F. DONNELLY,

Def endant s.

ORDER
AND NOW t hi s day of Septenber, 1998, upon
consi deration of Defendant, GQoria F. Donnelly’'s, Mdttion to
Dismss Count Il of Plaintiff’s Conplaint and Plaintiff’s
response thereto, it is hereby ORDERED that, in accordance

with the foregoi ng Menorandum the Motion is DEN ED.

BY THE COURT:

J. CURTIS JOYNER, J.



